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KCC Class Action Services partners with counsel to deliver high-quality, cost-effective notice and 
settlement administration services. Recognized as Best Claims Administrator by The Recorder, The 
National Law Journal, and The New York Law Journal, KCC has earned the trust and confidence of 
our clients with our track record as a highly responsive partner.

As part of our commitment to practitioners, KCC provides this resource on decisions related to class 
action litigation in state and federal court. 

In addition to industry resources, KCC offers interactive CLE-accredited courses geared toward class 
action settlement administration and legal notification, some of which carry Professional  
Responsibility CLE credit. Go to www.kccllc.com/class-action/insights/continuing-education to learn 
more about our courses and schedule a CLE for your law firm or industry event.
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ANTITRUST

Kleen Products LLC v. International Paper Co., Nos. 15-2385, 15-2386, 2016 WL 4137371 (7th Cir. Aug. 4, 
2016) (Wood, J.)
Consumers of Defendants’ containerboard products brought suit alleging antitrust violations by virtue of market 
collusion. After the United States District Court for the Northern District of Illinois certified a nationwide class, 
Defendant sought interlocutory appeal.

The Seventh Circuit affirmed the district court’s order. In support of its decision, the Court reviewed 
approvingly the original certification rulings on the contested Rule 23 elements. For predominance, the district 
court had found Defendant’s objections went to the merits of liability issues, and that any individualized 
questions could be decided by common proof. Similarly, on objections on causation issues and damages, the 
district court found Plaintiffs had met the burden to prove antitrust impact and generate a reliable damages  
calculation by using common proof. The Court found no error in either judgment, and also found the  
methodology used to be acceptable, thereby rejecting Defendants’ contention that it was impermissible to  
assert aggregated damages at the certification stage, and that Plaintiffs instead needed to allocate that  
aggregate figure by class member. The Court further found that the resolution of common issues would indeed 
resolve the liability and damages questions. 

Looking to superiority, the district court had found the existence of a prior unrelated class action from the 1990s 
involving the Defendants not to constitute a parallel litigation, even though it had similar claims. The  
Seventh Circuit agreed, finding that prior releases made in that action were not intended to bind the class 
forever against all future behavior. The Seventh Circuit found further that the Defendant’s argument that some 
class members had unique defenses (thus rendering a class action inferior for superiority purposes) lacked 
merit, as this applied only to 190 of the 100,000 class members.

The Court looked next at the circumstances of Defendant RockTenn, who filed bankruptcy and finalized its 
discharge before the class period closed. The Seventh Circuit agreed with the district court’s decision not to 
dismiss RockTenn from the case, on grounds that RockTenn appeared to have rejoined the conspiracy after 
the discharge, and still might be liable for its actions performed prior to the discharge as a result. 

CLASS CERTIFICATION

Trial Plan

Wilcox v. Lloyds TSB Bank, PLC, No. 13-cv-00508, 2016 WL 4374943 (D. Haw. August 15, 2016) (Kay, J.)
Plaintiffs brought suit against a mortgage provider, alleging breach of contract and violation of its interest rate 
adjustment limit discretion. A class was certified, and Defendant appealed under Rule 23(f). After the appeal 
was denied, Defendant then moved to compel Plaintiffs to present a trial plan.

The Court denied the motion, reasoning in support of its decision that upon review of Defendant’s specific  
requests, which aimed to clarify ambiguity concerning potential problems with individualized proof, no such 
problems existed that would require a trial plan. Furthermore in the Court’s view, the class definition,  
commonality of claims, and the proof of claims and damages were straightforward. The Court also found that 
the information Defendant sought to elicit was already subject to disclosure under the Court’s scheduling order 
and local rules, and that information about the expert witness to be presented was already disclosed by the 
Plaintiffs. The Court also entered a minute order to bifurcate unique defenses that might create a conflict  
between Plaintiffs and the class, and found that all pending issues would be addressed by the filings and  
testimony that would be made within the proposed schedule in place.
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EMPLOYMENT

Decertification

In re: Autozone, Inc., No. 10-md-02159, 2016 WL 4208200 (N.D. Cal. August 10, 2016) (Breyer, J.)
Employees brought state court wage and hour suit against their employer, alleging (among other individual 
claims) failure to provide proper rest break periods. After Defendant removed the case to federal court on 
diversity grounds, the Court certified a class on the rest break claim, and after three years of discovery, both 
sides filed motions for partial summary judgment, as well as motions to strike in connection with portions of the 
other’s motions for summary judgment. Defendant also filed a motion to decertify the class. 

In terms of the motion to decertify, the Court first considered the question of predominance. Defendant in that 
regard contended that there were multiple policies in place related to the subject matter of the litigation, and 
varied reasons why class members might not have received rest breaks, and the Court ruled that it would not 
have certified a class if it had understood there were multiple policies in place, the existence of which defeated 
predominance. 

The Court also reviewed superiority, noting that its original certification depended on the case remaining 
manageable. Here the Court found that the lack of records as to rest breaks, as well as the lack of a uniform 
policy, was likely to create mini-trials for 20,000 class members analyzing the individual facts for each member, 
and cited precedent founded on this specific reason in finding the class unsuitable for classwide treatment. 
The Court also reviewed Plaintiffs’ expert survey, which Plaintiffs purported would bridge the gap created by 
the absence of rest break records, and found this to be an inappropriate use of representational evidence, and 
inadmissible under Daubert for lacking reliability due to methodology and bias problems. As a result, the Court 
found the likelihood of thousands of mini-trials rendered a class action not the superior method of resolving the 
litigation. 

SETTLEMENT ISSUES

Coupon Settlement Analysis

Rougvie v. Ascena Retail Group, Inc., No. 15-cv-724, 2016 WL 4111320 (E.D. Penn. July 29, 2016) (Kearney, 
J.)
Purchasers of young adult clothing brought suit against retailers alleging violation of multiple states’ trade 
and consumer statutes and contract law by virtue of advertising sale prices that were allegedly the same as 
standard prices. After a class settlement was negotiated, a claims process resulted in 3.3% of the class filing 
a claim, while the majority of members who had not opted-out were set to receive vouchers. Plaintiffs sought 
settlement approval. 

The Court granted certification and found the settlement fair, adequate, and reasonable, but did not approve all 
requested incentive payments.

The Court first analyzed certification under Rule 23, beginning its review with numerosity. There, the Court 
found an estimated 18.4 million members sufficient. For commonality, the Court found all class members 
purchased items under the same pricing matrix, and found typicality satisfied on grounds that the claims were 
identical for the class and the class representative. For adequacy, while the Court noted the existence of a 
familial relationship between a plaintiff and class counsel, the Court found no evidence of a conflict of interest. 
In terms of predominance, the Court found the central focus of the litigation to be the common question of the 
policy as to consumers in general, rather than on individualized issues. 
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The Court then reviewed the proposed settlement under the factors enumerated in the Third Circuit decision in 
Girsh v. Jepson. Looking at the question of complexity, the Court found settlement to be in the best interest of 
the class rather than 50 sub-trials. For class-wide support of the settlement, the Court found that less than 1% 
of the class had opted out or objected. For adequate discovery, the Court found informal discovery had led to 
proper negotiations on the merits. For risk in proving liability or damages, the Court found there was a  
significant chance Plaintiffs would lack sufficient evidence to prove liability on certain elements, or damages 
relating to those elements. For risk of decertification, the Court found that a nationwide class involving multiple 
state laws presented a higher risk. For the question of a potential judgment award, the Court found that  
obtaining injunctive relief in the settlement was positive, but otherwise this factor was neutral. For reasonability 
based on chance of success, the Court found the award adequate, since Defendants would likely counter that 
the damages were $0. 

The Court also reviewed additional factors under other Third Circuit cases, In re Prudential Insurance Co. 
America Sales Practices Litigation, and In re Baby Products Litigation. There the Court found it was reasonable 
to have structured the settlement to balance the direct benefit to the class with the need to revisit the escrow 
amounts after paying out vouchers. 

The Court then addressed objectors’ arguments concerning the choice between cash and vouchers, and found 
it to be a fair award with sufficient consideration, specifically in terms of the release language in question. The 
Court also considered whether the inclusion of a voucher option made the settlement entirely a “coupon  
settlement” (where coupons are offered in lieu of other relief) and determined that the choice of cash  
eliminated that possibility. The Court evaluated an objection related to the absence of a cap on administrative 
costs, the found it irrelevant in light of the fact that the projected costs did not approach the cap. The Court 
then found the use of a lodestar basis for attorney fees to be appropriate. The Court also rejected an  
objection challenging reversionary aspects of the settlement, finding reversion acceptable where the majority of 
the class opted for vouchers instead of cash. The Court then considered whether a requirement to show proof 
of purchase was appropriate, and found that proof was not necessary for class members who chose vouchers 
or cash. Considering then an objection to the claims process regarding whether class members who paid for 
their purchases in cash could not file claims without a receipt as proof of purchase, the Court found it fair that 
such class members could support their claim by affidavit or contact information.

The Court then turned its attention to the request for fees and expenses, first analyzing the direct benefit to the 
class, finding that a calculation of that figure would depend on what was left after voucher payouts. Analyzing 
the motion in light of the structure of the settlement and benefits available to the class, the Court observed that 
settlements partially based on coupons are reviewed under the Class Action Fairness Act, requiring  
application of a lodestar with multiplier to the non-coupon recovery, and a percentage of the common fund paid 
based on the value of the redeemed coupons. As such, fees could not be paid as agreed between the parties, 
but instead would be calculated on a lodestar basis after voucher payments were completed. The Court  
however reviewed hours, rates, fund size and other factors, and found a multiplier of 1.75 fair. In terms of 
costs, the Court found no evidence had been submitted and deferred judgment on the issue until after voucher 
payments were paid.

Looking finally at incentive awards, the Court found the $6,000 proposed for each Plaintiff was too high, given 
the level of Plaintiffs’ personal participation, and lowered this award to $2,000 - $3,000 each. The Court also 
reduced to $0 the award for the Plaintiff having a family relationship with class counsel, and also $0 for another 
who submitted no information as to their contribution to the lawsuit.
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In re: Easysaver Rewards Litig., No. 09-cv-02094, 2016 WL 4191048 (S.D. Cal. August 9, 2016) (Bashant, J.)
Consumers brought suit against retail website hosts, alleging failure to disclose that additional fees for  
enrollment in a rewards program would be incurred. After the Court approved a final settlement and a motion 
for costs and fees, an objector appealed. The Ninth Circuit vacated the judgment and remanded for further 
review consistent with its opinion in In re Online DVD-Rental Antitrust Litigation.

The Court approved the settlement again, finding that it was not a “coupon settlement.” In support of its  
decision, the Court reviewed the general terms of the agreement as to the $20 merchandise credits issued to 
all class members as part of the otherwise cash award. Analyzing these terms under the DVD-Rental  
Antitrust case, while the Court found it similar in that the settlement in the instant action offered credits instead 
of cash, the Court also distinguished it on grounds that the class was defined here as members who signed up 
to receive merchandise credit of $15 off of their next purchase. The Court also found that the class award  
offered cash as well, to reimburse those class members who had been wrongfully charged, and that the  
combination of cash and credit was the very benefit sought by each class member, so as not to be a “coupon 
settlement” as a compromise.

The Court then looked at the objector’s specific argument, that the fee and incentive awards were not  
reasonable. The Court reviewed the fee agreement under the lodestar and percentage of recovery methods 
and found the amount and multiplier used to be reasonable. The Court also found the incentive awards  
reasonable given the time and effort Plaintiffs had put into the litigation.

UTILITIES

Bellermann v. Fitchburg Gas & Elec. Light Co., No. SJC-11979, 2016 WL 4045405 (Mass. July 29, 2016) 
(Duffly, J.)
Electricity consumers brought suit against an energy provider alleging deceptive trade practices based on a 
lack of emergency preparedness despite Plaintiffs having paid monthly amounts for electric service. After the 
trial court previously denied certification, which was appealed and affirmed, Plaintiffs then moved for 
certification of two classes under a separate theory of liability. After the Court granted certification, Defendants 
appealed. 

The appellate court held that the trial court should have denied the motion for failure to allege an actionable 
claim, and reversed and remanded the case. In support of its decision, the Court reviewed the trial court’s  
decision for abuse of discretion, finding that the trade statute in question required a showing that the class had 
a similar injury as Plaintiffs, which itself required a showing of an individual injury suffered. The primary  
argument for such an injury made in the trial court was that regulatory noncompliance caused an overpayment, 
since Defendant provided a lesser quality of service. 

However, the Court also found that the statute required a showing of separate harm caused by the alleged 
noncompliance, and after looking at two of its previous opinions, the Court found that harm in the form of 
economic injury could suffice, but this was not so here: Plaintiffs received the electricity they paid for, and only 
alleged possible injuries that could have occurred, but did not apparently occur. The Court noted that Plaintiffs 
did not suffer loss of power from the injuries that did not occur, and in fact did not allege any loss of power at 
all, which left the Court to find that the required showing of injury had not been made.
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Lead Editor of KCC Class Action Digest: Robert DeWitte, Director Class Action Services

With experience administering over 6,000 settlements, KCC’s team knows first-hand the intricacies 
of class action settlement administration. At the onset of each engagement, we develop a plan to 
efficiently and cost-effectively implement the terms of the settlement. Our domestic infrastructure, the 
largest in the industry, includes a 900-seat call center and document production capabilities that handle 
hundreds of millions of documents annually. In addition, last year, our disbursement services team 
distributed $500 billion to payees.

Vote for KCC in Legal Times’ Reader Ranking

KCC Class Action Services would appreciate your vote as the “Best Claims Administrator” for 
Legal Times’ reader poll. Thanks to the support of our clients and colleagues, we have been 

recognized as the “Best Claims Administrator” in the past. 

Our high-quality, cost-effective notice and settlement administration services have also been 
recognized by The National Law Journal, The Recorder, The New Jersey Law 

Journal, among other leading publications. KCC has earned the trust and confidence of our clients 
with our track record as a highly-responsive partner. 

Please show your support and visit
https://www.surveymonkey.com/r/BLT16

Vote for KCC in question 52 (Best Claims Administrator).

The voting period is scheduled to run through Monday, September 26,2016.

KCC appreciates your vote!
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